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CURRENT TOPICS 


The Rushcliffe Report and The Law Society 
ELSEWHERE in this issue will be found an analysis and 
examination of the proposals of the Rushcliffe Committee on 
legal aid and legal advice to poor persons in England and 
Wales, which was published on 31st May. On the same day 
Mr. ARTHUR C. MorGAN, President of The Law Society, wrote 
to The Times from The Law Society’s Hall that for long 
attention had been drawn in the reports on the working of 
the poor persons procedure by The Law Society and the 
provincial law societies to the hardship which has been 
suffered by those whose means slightly exceed the limits 
laid down by the poor persons rules. He stated that the 
‘need for reform upon all these matters was stressed in the 
evidence which The Law Society gave to the Rushcliffe 
Committee and paid tribute to the great contribution which 
solicitors and barristers alike have made in acting not only 
voluntarily and gratuitously, but at personal cost to them- 
selves, for many thousands of poor persons in their proceedings 
in the Supreme Court during the last twenty to thirty years, 
and in sitting for many years past at various centres 
throughout the country as poor men’s lawyers to give advice 
and friendly help to persons of limited resources. He had no 
doubt that, if it was the general view that a scheme such as 
that which is recommended in the report is in the public 
interest, the legal profession would, as usual, do its best to see 
that it was carried out successfully. It must, however, await 
the release from the forces of solicitors and their clerks, for 
without them the task would be impossible, and might have 
to await also the completion of their training by articled 
clerks, so badly needed to fill the gaps in the profession made 
by the demands upon it of the services during these last six 
years. The President’s statement can be carried further, in 
the sense that whatever the nature of the proposals ultimately 
adopted for extending facilities for legal aid and advice, the 
burden on the profession is bound to be increased. Thus 
a substantial reason is provided why the flow back of man- 
power into the profession should not be obstructed, and 
indeed should be facilitated. 


War Crimes 

DELEGATES from sixteen nations attended the conference 
of the National Offices at the Royal Courts of Justice which 
began on 31st May. Lorp Wricut emphasised in _ his 
opening address that the Commission was provided with no 
machinery for investigation in the full sense which included 
detection, but it merely had to examine statements sent in 
to it in order to report to the Governments whether a prima 
facie case was made out. The task of investigation fell on 
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the National Offices which were established by each of the 
United Nations. They were subject to advice, but not 
control, by the Commission. The special feature of the Nazi 
or Fascist crimes was that they exhibited every trace of a 
general scheme ; they all clearly emanated from a master 
criminal and his entourage, and were carried out according 
to plan by elaborate organised agencies and instrumentalities 
—that is, by individuals acting under common direction and 
in common concert. In particular, experience had made 
the Commission realise that membership of a particular 
organisation which has systematically organised and effected 
the perpetration of atrocities was prima facie evidence of 
guilty complicity. This would apply, for instance, to members 
of the German Government. In the same way membership 
in a body like the Gestapo or a particular section of it might 
in proper cases raise a prima facie presumption of implication 
in atrocities committed by the Gestapo or a particular section. 
The time for trials to begin seemed to be within measurable 
distance. It would have been a sad day for the future of 
mankind if justice were not vindicated. His lordship felt 
that justice would be vindicated this time. Millions of 
people will echo that thought in thankfulness, not that 
vengeance is to be executed, but that one more assurance 
will be given that none will ever again dare to commit similar 
outrages against their fellow human beings. 


Workmen’s Compensation and Contributory 
Negligence 


SINCE the first interim report of the Committee on Alterna- 
tive Remedies was published, the LorD CHANCELLOR has 
introduced a Bill to amend the law of contributory negligence 
so as not entirely to deprive a party guilty of such negligence 
of any right of action for damages against a person whose 
conduct also partially caused the injuries and loss. That Bill, 
which has made some progress, but is not yet law, contains a 
highly controversial provision, in accordance with the pro- 
posals in the first interim report of the committee, excluding 
actions between workmen and employers. After full dis- 
cussions with representatives of employers and workers the 
departmental committee has now issued a second interim 
report. They now hold that if the law of contributory 
negligence is amended, it is desirable that the amended law 
should apply to actions brought by workmen against their 
employers, as there are no special circumstances warranting 
any distinction being made. They also find that the amended 
law should be applied to such actions immediately and should 
not be postponed until the National Insurance Scheme becomes 
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law. The third question the committee considered was 
whether s. 29 (2) of the Workmen’s Compensation Act, 1925, 
should be amended so as to give the workman a right to elect 
to claim compensation after he has recovered judgment for 
damages. Under the subsection he can only have such 
compensation assessed if he loses his common law action. The 
committee feel that the case against amending s. 29 (2) is the 
stronger, as “ there is a valid distinction between those cases 
in which a workman recovers no damages and those in which 
he is partially successful.” It also follows, the committee 
state, that there should not be excluded from the Bill actions 
by an employer against a workman for damages for breach of 
duty committed by the workman in the course of his employ- 
ment. The report is signed by the chairman, Sir WALTER 
MonckTOoNn, on behalf of the committee. 


Public Mischief 


WHEN Mr. SEABORNE Davies asked in a supplementary 
question in the House of Commons on 17th May whether the 
Home Secretary was aware that every conviction for ‘“ this 
so-called misdemeanour ”’ (public mischief) ‘‘ which was only 
introduced in 1933,” in fact involved “‘ex post facto legislation 
by the courts in matters that ought to be left to Parliament,” 
we took pains to try to discover both the meaning and the 
learning behind this cryptic question, without much success. 
As the Home Secretary said, the class of common law 
misdemeanours involving public mischief is described in 
art. 230 of “‘ Stephen’s Digest of the Criminal Law.”’ This is 
an authoritative volume which ante-dates 1933 by many 
years. A public mischief has been defined as an act which 
tends to the prejudice of the community. This is a wide 
definition, and the courts, no doubt bearing in mind that a 
wide application might tend to defeat the maxim “ nulla 
pena sine lege’’ have been cautious in its application in 
practice. A good example occurred in R. v. Porter {1910} 
1 K.B. 369, where an agreement to indemnify bail was held 
to be a public mischief. Possibly Mr. Davies had in mind 
the case of R. v. Manley [1933] 1 K.B. 529, where it was held 
that making a false statement to the police as to an imaginary 
crime was a public mischief. This was an obvious case of 
public mischief, because it involved a wilful tampering with 
the machinery for the detection of crime. The criticism that 
convictions for this crime involve “‘ ex post facto legislation by 
the courts” is somewhat far-fetched. The common law is one 
of our most ancient and prized possessions, and is to-day a 
bulwark of, rather than a menace to, liberty. Support for this 
is to be found in the figures for conviction on indictment for 
this class of offence in recent years. In the respective years 
1939, 1940, 1941, 1942 and 1943, when liberties were pro- 
gressively curtailed, the figures declined as follows: 56, 46, 
28, 38 and 28. 

Trinity Law Sittings 

THE tendency towards a progressive and pronounced decline 
in litigation during the past year or so seems to have been 
broken, if one may judge by the figures of cases down for 
hearing in the High Court during the Trinity Law Sittings 
which began on 29th May. In the King’s Bench Division 
there are 326 actions for trial, compared with 219 last year at 
this time. There are 119 long non-jury actions (94 last year) 
and 203 short non-juries (119 last year). In the Chancery 
Division there is a total of 66 actions as against 52 last year. 
Sixteen of these are witness actions. COHEN, J., is to take 
the 43 company matters (50 last year). The total number of 
divorce cases is 3440 (2692 last year). The total number of 
appeals set down for hearing in the Divisional Court is 107 
(72 last year). There are 43 appeals in the Revenue Paper 
and six in the Special Paper. In the Court of Appeal the 
total figure is 62 (96 last year), of which 58 are final appeals. 
Seven of these are from the Chancery Division (four last year) 
and 31 are from the King’s Bench Division (46 last year), 
The number of appeals from the Probate, Divorce and 
Admiralty Division is nine (five last year), and there are 
11 appeals from county courts (25 last year), including two 
workmen’s compensation appeals (five last year). 
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Compensation for Expectation of Profit 


A FULL report of an interesting argument on the interpreta- 
tion of reg. 51a of the Defence (General) Regulations, which 
took place before the General Claims Tribunal on 19th April, 
appears in the Estates Gazette for 19th May. The claimants 
were a colliery company who held a mining lease restricting 
them from entering on the surface of the land except for 
certain specified purposes and confining them to working the 
coal by means of underground workings only. The regulation 
entitles the person entitled to work the minerals to certain 
payments, including one “ having regard to any expectation, 
which if possession had not been taken by the competent 
authority, he would have had... (ii) of deriving profit 
from the working of those minerals.’’ It was pointed out 
on behalf of the claimants that under the Mines (Working 
Facilities and Support) Act, 1923, the Railway and Canal 
Commission could grant to a person entitled to work coal 
a right to work it freed wholly or partially from any restrictions 
or conditions contained in a mining lease or to work it on 
other terms and conditions. The argument for the authority 
was that there would be considerable difficulty if all the 
chances of making profit out of land had to be assessed, and 
that reading the regulation as a whole, what had to be estimated 
was the profit which the lessee would have had under his 
existing powers, namely the lease. On behalf of the claimants 
the answer to this was that it would mean inserting the words 
‘ under the lease ’’ into the appropriate part of the regulation. 
The tribunal decided that the claimants were not entitled to 
compensation under the regulation for loss of expected 
profit (if any) otherwise than on the basis of underground 
workings as permitted by the lease of 6th May, 1918. 


Requisitioning of School: Basis of Compensation 

A FULL report of the evidence, argument and decision 
of an unusually interesting case before the General Claims 
Tribunal appears in the Estates Gazette for 5th May. The 
claimants were the Governors of Bradford Grammar School, 
and they were claiming in respect of newly built school 
buildings which were virtually completed in the summer 
of 1940, but required another £8,000 and about five weeks’ 
work to complete. The claimants asked for a rental of 
{5,682 per annum under s. 2 (1) (a) of the Compensation 
(Defence) Act, 1939, basing this on “ the contractor’s theory,’’ 
commonly adopted for the valuation of buildings which were 
not normally let at a rent. In the present case the theory 
required the rental to be estimated at 3} per cent. of the 
capital cost. The’ authority, however, argued that the 
“place” or “ per pupil’ method, which they admitted was 
really part of the same method of valuation as the contractor’s 
theory, produced more uniformity in valuation, and on the 
present case {3 10s. a pupil would be a fair valuation, and the 
proper compensation rent was therefore £3,500, there being 
accommodation for 1,000 pupils. The claimants argued that 
the “‘ place ’’ method was highly dangerous except in very 
skilled hands. There was some disagreement also between 
the claimants and the authority as to whether a licence would 
have been granted to complete the building, and what effect 
the difficulty of obtaining a licence would have on a prospective 
tenant. Compensation was awarded at the rate of £5,200 
per annum, and the authority was ordered to pay the 
claimants’ costs. 


Relaxation of Capital Issues Control 

THE relaxation of the strict control of issues of capital 
which has been announced is welcome relief and will be of 
considerable assistance in facilitating the change from the 
strict necessities of war to the needs of reconstruction. The 
Capital Issues Exemption Order, 1945 (S.R. & O., No. 587, 
post, p. 271), increases from {10,000 to £50,000 the maximum 
total capital that may be raised by a person or company in a 
period of twelve months. In the case of new companies, 
the present procedure will continue (see ante, p. 36) and 
companies will be notified after incorporation that the 
exemption up to {£50,000 applies to them unless there 
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appears to be abuse of the Exemption Order. Companies 
incorporated after the 1st December, 1944, which have 
been notified by the Capital Issues Committee that the 
£10,000 exemption applies to them will, we understand, be 
permitted to raise further capital up to £50,000 without 
further consent. A person or company that has been notified 
by the Treasury that the exemption shall not apply to them, 
will, however, require consent for any future issue of capital 
whatever the amount. A wider relaxation of restrictions on 
how capital may be raised, when it may be raised, and who 
may raise it, is set out in a ‘‘ Memorandum of Guidance to 
the Capital Issues Committee ’’ (Cmd. 6645, price 1d.), which 
is set out at p. 267 of this issue. 


New Control of Engagements Order 

For persons living and working in this country a most 
important sign of approaching world peace is the new Control 
of Engagements Order, 1945, dated 22nd May, 1945, and made 
under reg. 584 of the Defence (General) Regulations, 1939. 
The order revokes the two Employment of Women (Control 
of Engagement) Orders, 1943, the Undertakings (Restriction 
on Engagement) Order, 1941, which applies to agriculture 
and to undertakings in building and civil engineering con- 
tracting, electrical installation and general enginecring, and 
also those parts of the Essential Work Orders for Shipbuilding 
and Coalmining which relate to the control of engagement. 
Its purpose is to provide that the engagement of men between 
eighteen and fifty inclusive, and women between eighteen 
and forty inclusive, shall be made through Local or Appoint- 
ments Offices of the Ministry of Labour and National Service 
or through approved employment agencies. Such agencies 
as have already been approved will continue as_ before. 
A number of employments are excepted from the order 
(art. 5), for instance, agriculture ; the women’s services ; 
part-time or unremunerative employment ; employment in 
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a managerial capacity ; and employment in a professional, 
administrative or executive capacity, but in this case certain 
employments of a scarcity character that are set out in the 
Second Schedule are retained under control. Most of these 
are of a scientific character, but nursing and midwifery are 
also still controlled. Among persons excepted from the 
order are persons casually employed ; women with children 
under fourteen years of age living with them; and holders 
of permits or of exemption certificates. The order does 
not apply to members of the armed forces of the Crown or the 
women's services whilst they are in receipt of full pay, or 
whilst they are released on compassionate grounds, or to 
port-transport workers, trawler men and members of the 
Merchant Navy who come under the appropriate Essential 
Work Order and scheme. The rights and obligations that 
are conferred or imposed by the Reinstatement in Civil 
Employment Act, 1944, can be pursued, and must be fulfilled, 
in accordance with that Act. The order came into force 
on 4th June, 1945. The Bill introduced by Sir DoNnALp 
SOMERVELL, Home Secretary, to continue for six months 
the Emergency Powers (Defence) Acts with those of the 
regulations made under them which still remain (including 
reg. 58A) passed through all its stages in the Commons on 
31st May. 
Recent Decision 

In a case in the Chancery Division of the High Court on 
30th May (The Times, 31st May), EVERSHED, J., held that 
three sisters who, as beneficiaries under a will, gave wrong 
ages when asked for the purpose of ascertaining legacy duty, 
and on being pressed refused to accept benefit under the will 
“if the impertinent inquiries were persisted in ’’ and finally 
definitely refused benefit, had not in law renounced the 
benefits given them by the will. Their correct ages were 
said to be eighty, seventy-six and seventy-four, and they had 
given the ages fifty-nine, forty-nine and forty-four respectively. 


LEGAL ADVICE AND AID 


WITHIN its strict limits, the report of the Rushcliffe Committee 
on Legal Aid and Advice in England and Wales (published 
by H.M. Stationery Office on 31st May, Cmd. 6641, price 9d.) 
is a sound achievement. This is not intended in any 
depreciatory sense of the work of the Committee. It is not 
the business of an ad hoc committee to question the validity 
of its terms of reference, even if those terms may be thought 
by some to be unduly narrow. 

The limits of the reference.—‘‘ Suggestions for the reorganisa- 
tion of the work and procedure of the courts with a view to 
lowering the cost of litigation ’’ came before the Committee. 
The Committee was of the opinion that these matters did not 
come within their terms of reference. 

History of legal aid and legal advice.—According to the report 
this goes back more than 150 years, so far as the Supreme 
Court and its predecessors are concerned. It depended from 
the start on a means test. The report explains the system 
under Ord. XVI, rr. 22 to 31b, of the Rules of the Supreme 
Court, which came into force on 1st January, 1914, and 
examines the report of the Lawrence Committee of 1919 which 
originated, inter alia, the Treasury grant to The Law Society 
towards office expenses of the committees. This was originally 
recommended at £3,000, and is now, in the financial year 
1944-45, £14,500. The report also examines the later 
developments in the Matrimonial Causes Rules, 1937,Ord. XVI, 
tr, 23-31n, the development of the Services Divorce Depart- 
ment, the practice of the dock brief, and legal aid under the 
Poor Persons Defence Acts of 1903 and 1930, and the Criminal 
Appeal Act, 1907, s. 10. The report further contains a 
detailed account of the work of voluntary organisations, such 
as the trade unions, the Bentham Committee, the Poor Man’s 
Lawyers, the Rose Hyland Fund, the Citizens’ Advice Bureaux 
and a number of others. The Committee pays tribute to 
the work of all of them, as well as to the generous assistance 
afforded them by the legal profession. 


General Princtples 

The Committee’s general views are: (1) legal aid should be 
available in all courts ; (2) it should not be limited to those 
normally classed as poor, but should include a wider income 
group ; (3) there should be a scale of contributions towards 
costs, but only for those who can afford to pay something. 
The others should receive aid free of cost ; (4) the cost should 
be borne by the State, but the scheme should not be administered 
either by the central or the local government ; (5) the legal 
profession should be responsible for the scheme except the 
part dealt with under the Poor Prisoners’ Defetice Act ; 
(6) barristers and solicitors should receive adequate remunera- 
tion for their services ; (7) The Law Society should be asked 
to frame a scheme to establish legal aid centres ; (8) The Law 
Society should be answerable to the Lord Chancellor for the 
administration of the scheme, and he is to be guided by a 
Central Advisory Committee; (9) the term “assisted person ”’ 
should be substituted for the term “ poor person.” 


Recommendations 

Criminal Courts.—The report states that legal aid should 
be granted in all cases where it appears desirable in the 
interests of justice. Two magistrates should grant the 
certificate, or a recorder or chairman of quarter sessions or the 
judge. The State should bear the cost, and not the local 
authorities, as at present. 

Civil cases.—Legal assistance should be available to all 
persons with net incomes of £420 per annum and less, and 
should be granted free of charge in the case of a single person 
with an income of £3 a week or less, or {4 in the case of a 
married person. Subject to certain exceptions, an applicant 
should contribute, in addition to his contribution based on 
income, if a single man, all capital above £25, and if married 
all capital above £50. Special provisions should apply to 
cases in the divorce courts. 
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Remuneration.—At the conclusion of the litigation in a 
High Court matter a bill should be taxed on a solicitor and 
client basis, and the State should pay the solicitor disburse- 
ments in full other than counsel’s fees and 85 per cent. of the 
total allowed in respect of profit costs. Counsel, it is stated, 
should similarly be paid 85 per cent. of the fee normally allowed 
on taxation. In county court matters a new county court 
scale should be prescribed on a solicitor and client basis. 
In the criminal courts, as well as in special tribunals, the report 
states that solicitors and barristers should be fairly 
remunerated. If an assisted litigant is unsuccessful an order 
against him for costs should be limited to what the judge 
should direct having regard to the financial circumstances 
of the assisted person. The assisted litigant’s household 
furniture, tools of trade and house should not be considered 
as part of his means for this purpose. 

Organisation.—The Law Society should be responsible to 
the Lord Chancellor for the creation and administration of the 
organisation through area committees and local committees. 
Assisted persons would choose a solicitor, and, if necessary, 
counsel, from panels established for the purpose. 

Advice.—This should be available on payment of a fee of 
2s. 6d., to be remitted in proper cases. It may be refused 
where the applicant can afford to pay for it in the ordinary 
way. The solicitor advising would be paid a fee of 7s. 6d. 
by the area committee. Whole-time paid solicitors would 
be employed by area committees. Closest contact should be 
maintained with citizens’ advice bureaux. 
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Conclusions 

The Committee is to be congratulated on its exhaustive 
examination of the whole field of inquiry. Since 25th May, 
1944, when it was appointed, it has held forty-eight sittings, 
twenty-six of which were for the purpose of hearing evidence. 
The suggested extensions of legal aid and advice are sub- 
stantial, especially those in criminal cases in courts of summary 
jurisdiction, where ‘‘the gravity of the charge” and 
‘exceptional circumstances ’’ would be altered to “in the 
interests of justice.”” A similar remark applies to appeal 
aid certificates. One cannot be altogether certain, however, 
that the widening of the income limits will not again be called 
for at some future date, should the value of money again 
decline, as it has not infrequently declined in the past. There 
also remains the “‘snag’’ that legal costs, the payment of 
which is not felt by the wealthy, would still, even on the 
proposed reduced scale, be a substantial and felt part of the 
means of those in the lower income classes. Indeed, it is 
difficult to see how the question of legal aid for the less 
wealthy can be considered in a watertight and separate 
compartment from the question of the reduction of litigation 
costs. That question itself, however, bristles with difficulties, 
not least of which is the need in the interests of our dearest 
constitutional rights of preserving the independence of the 
legal profession from any suggestion of State control and 
interference. The merit of the report is that it indicates 
matters on which opposing schools of thought may meet and 
agree. 


A CONVEYANCER’S DIARY 


DELEGATION OF TRUSTS 


I HAVE recently had occasion to re-examine the two statutory 
provisions under which trustees can delegate their functions, 
viz., Trustee Act, 1925, s. 25, and Execution of Trusts 
(Emergency Provisions) Act, 1939. They do not appear to 
be entirely satisfactory for the period now beginning. 

Let us first consider s. 25, which is the permanent provision. 
Subsection (1) provides that a trustee may delegate his 
functions where he is “ intending to remain out of the United 
Kingdom for a period exceeding one month.’’ By subs. (3) 
the power of attorney is not to “‘ come into operation unless 
and until the donor is out of the United Kingdom and shall 
be revoked by his return.’”’ Such a power can apparently be 
executed outside the United Kingdom (though the words 
“unless and until ’’ in subs. (3) suggest the contrary), because 
words were added to subs. (4), by the Law of Property 
(Amendment) Act, 1926, referring directly to execution 
abroad. It is not really satisfactory that even a temporary 
return to the United Kingdom should revoke the power 
(subs. (3)), nor that the donor should be liable for the acts of 
the donee as if they were his own (subs. (2)).. The notes in 
‘Wolstenholme ”’ say that the latter provision can always be 
excluded. But can it? The delegation of trusts is normally 
unlawful, and it is certainly arguable that s. 25 is a complete 
code of the circumstances and manner in which trusts may be 
delegated (apart from the special war-time Act) and the 
consequences of such delegation. If so, a person taking 
advantage of the section must abide by what it says. 
Section 25 also contains provisions under which the donor 
must make a statutory declaration of his intention to remain 
out of the United Kingdom (subs. (4)) : this declaration, and 
a like declaration of the donee that the power has come into 
operation and has not been revoked, are together conclusive 
evidence of the facts stated (subs. (7)). 

In my view, s. 25 ought to be reconsidered, and something 
on the following lines substituted. The power to delegate 
should be wider. Any trustee ought to be entitled to delegate 
his trust to a donee (without being responsible for the donee’s 
acts) if at any time he is or expects to be unable temporarily 
to discharge his functions with reasonable efficiency, whether 
by reason of absence abroad, sickness or any other cause. At 
the same time, he should not have an unrestricted choice of 


his delegate, and, in return for freedom from liability for the 
acts of the donee, the donor should be compelled to seek and 
obtain the assent of his co-trustees (if any) and of the person 
(if any) nominated by the settlement as the person empowered 
to appoint new trustees. A power of attorney, once given, 
should continue to be valid for all purposes unless revoked by 
an instrument signed and sealed by the donor, or by any of 
his co-trustees (who would thus intimate the withdrawal of 
their assent). Where a trustee who is entitled to delegate his 
trust under this power fails to do so, the person nominated 
under the settlement as the person to appoint new trustees, 
or the other trustees, as the case may be, should have power, 
if they wish, to suspend such a trustee from his office so long 
as there continues a state of affairs in which he would be 
entitled to delegate his powers. Such a provision would be 
by way of extension of Trustee Act, s. 36, and would deal with 
those inconvenient cases where the facts fall rather short of 
those required under the present rules for the trustee’s 
dismissal. 

So much for the permanent provisions. The Act of 1939 is 
wider than s. 25 and differs from it in important respects. 
The donor of the power of attorney is not liable for the acts 
of the donee if he can prove that the donee was appointed by 
him in good faith and without negligence (s. 2 (1)). Under 
s. 3 (3) the unsupported statutory declaration of the donee 
that the donor is, or at any given date was, on war service, is 
conclusive evidence of that fact. No statutory declaration of 
the donor is necessary for this purpose. 

On most points the Act of 1939 is a great improvement on 
s. 25 of the Trustee Act. But the cases in which it may be 
used are restricted. A trustee may delegate his powers in 
respect of any period during which he is engaged in ‘‘ war 
service ’’ and a month thereafter: s. 1 (1); and bys. 1 (5) 
any trustee may use the Act in respect of a period during which 
he, though not being on war service, is outside these islands 
and where “ for any reason connected with the present war 
it is not reasonably practicable for him to return to the 
United Kingdom.”’ The expression ‘‘ war service ”’ is defined 
in s. 7 as “‘(a) service during the period of the present 
emergency (whether within or outside the United Kingdom) 
in any of His Majesty’s naval, military or air forces or the 





945 


tive 
lay, 
ngs, 
nce, 
ub- 
ary 
and 
the 
eal 
ver, 
led 
ain 
ere 

of 
the 
the 


ess 
ate 
ion 
es, 
est 
che 
nd 
tes 
nd 


ti see ee Le ee | 





June 9, 1945 


nursing service or other auxiliary service of any of those 
forces; (b) any other service during that period (whether 
within or outside the United Kingdom) in any British ship ; 
(c) any other work or employment during that period outside 
the United Kingdom in connection with the present war.”’ 
In the same section “ the period of the present emergency ” 
is to ‘‘mean the period beginning with the Ist day of 
September, 1939, and ending with such date as His Majesty 
may by Order in Council declare to be the date on which 
the emergency which was the occasion of the passing of this 
Act came to an end.’’ No such Order in Council has yet 
been made, and ‘the period of the present emergency ” 
therefore still goes on. It follows that under parts (a) and (d) 
of the definition of “‘ war service’ anyone serving in any 
British naval, military or air force, anywhere, may delegate 
his trusts, and so may anyone serving on any British merchant 
ship. But the position under part (c) is not so clear, because 
the service abroad must not only be within the period of 
emergency but must be “in connection with the present 
war.”’ The only war in which His Majesty was engaged on 
12th October, 1939, the date when this Act received the 
Royal Assent, was a war with Germany, the outbreak of 
which at 11 a.m. on 3rd September, 1939, was notified at the 
time by the Privy Council Office (see Weekly Notes of 9th 
September, 1939). It follows that part (c) of the definition 
of ‘‘ war service’’ is only applicable to a period while the 
country is at war with Germany. Likewise, if trusts are 
delegated under s. 1 (5), the reasons preventing the donor 
of the power of attorney from returning to the United 
Kingdom must be reasons connected with that same war 
and no other. I am told that questions are now arising 
with reference to the delegation of trusts by persons proceeding 
abroad on public duties as civilians, and clarification is 
required. There does not seem to have been any official 
notification to the public as to the present situation between 
this country and ‘‘ Germany,” and a study of the statements 
in the Press is confusing. Thus, the Prime Minister in his 
statement on 8th May first said that the surrender signed 
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at Rheims was of ‘‘ all German land, sea and air forces in 
Europe,’’ a purely military surrender, though made by 
“General Jodl, the representative of the German High 
Command and of Grand Admiral Doenitz, the designated head 
of the German State.’ Later in his statement came the 
words, ‘‘ The German war is therefore at an end,’’ words 
suggesting more than a mere capitulation of forces. The 
Times of 11th May, 1945, contains the text of the Berlin 
surrender, which in terms was “ an act of military surrender,” 
and was to be without prejudice to “‘ any general instrument 
of surrender imposed by or on behalf of the United Nations 
and applicable to Germany and the German armed forces 
as a whole.” But the same issue of the paper reports that 
“The former German Legation and Government property 
in Dublin was handed over yesterday to the American Minister, 
when he informed Mr. de Valera, Minister for External 
Affairs, that the United Nations Governments had assumed 
the powers and property of the Government of Germany.” 
This last report, if correct, suggests something more than a 
merely military capitulation. I also observe that my colleague 
of the “Landlord and Tenant Notebook ”’ discussed this 
question on 19th May in connection with the Validation of 
War-Time Leases Act, 1944, and inclined to the view that 
the war with the State of Germany ended with the Prime 
Minister’s broadcast address. Finally, I suggest that it is 
arguable that, whatever view one takes of the instruments 
and statements discussed above, this country cannot now 
be at war with Germany, because a war is a condition of 
affairs between two or more States, while Germany is no 
longer anything but a geographical expression. The Reich 
and its apparatus of State seem completely to have dis- 
appeared, the last semblance having gone with the recent 
arrest of Doenitz and his “ government.’’ I do not pretend 
to say what the true view may be, but at least it looks as if 
the Execution of Trusts (Emergency Provisions) Act, 1939, 
requires early amendment, if too many people are not 
to be thrown back on Trustee Act, s. 25, which is itself 
unsatisfactory. 


LANDLORD AND TENANT NOTEBOOK 


SUCCESSION AND THE INCREASE OF RENT, ETC., ACTS 


In two recent cases, Summers v. Donohue (1945), 89 Sox. J. 246 
(C.A.), and Sharpe v. Nicholls [1945] W.N. 112 (C.A.), the 
Court of Appeal has been called upon to adjudicate questions 
arising out of the death of a party to a protected tenancy. 
In each case points not immediately connected with the 
question of succession had to be decided. 

The facts of Summers v. Donohue were that in 1916 the 
plaintiff let a controlled house to a man who had a wife and 
a daughter. In 1920 the rent was raised by an amount 
corresponding to what was permitted by the Increase of 
Rent, etc., Acts, but there was no evidence to show whether 
a proper notice was served on the tenant, who died intestate 
in 1927. His widow continued in possession as tenant till 
her death in 1944, and the daughter, her only relative living 
with her, refused to give up possession. The action was 
brought against her, and she claimed protection as a statutory 
tenant. 

Her first contention was that her mother had been a 
contractual tenant, having been, in the words of s. 12 (1) (g) 
of the Increase of Rent, etc., Act, 1920, ‘‘ the widow of a 
tenant—the defendant’s father—who was residing with him 
at the time of his death.’’ This would enable her to qualify 
as the daughter of a tenant, being a woman, residing with her 
“as aforesaid.” 

This contention was based on the absence of any evidence 
of a notice to increase rent which would convert the original 
tenancy into a statutory tenancy. The change might have 
been made by agreement ; everyone knows that landlords 
sometimes pointed out to their tenants that they were entitled 
to an increase, and the increase was then paid without any 
formalities being complied with. But the fact that an agreed 
increase is invalid and illegal strengthened the plaintiff's 


case: the inference that there had been a proper notice was 
held to be not only justified but right. In fact, the decision 
provides another illustration of the maxim “omnia rite 
praesumuntur acta.” 

It followed that the defendant’s mother had been a 
statutory tenant, and she was thus confronted with the task 
of getting the court to overrule Pain v. Cobb (1931), 146 
L.T. 12. To appreciate the point it is necessary to set out 
more fully the words of s. 12 (1) (g) of the 1920 Act, being 
that part of the interpretation section in which the word 
“tenant ”’ is defined. The relevant words are “... and the 
expression ‘ tenant ’ [note the inverted commas] includes the 
widow of a tenant [no inverted commas] who was residing 
with him at the time of his death, or, where a tenant {no 
inverted commas] leaves no widow or is a woman, such 
member of the tenant’s [again no inverted commas] family 
so residing as aforesaid as may be decided in default of 
agreement by the county court.”’ 

The defendant’s argument was that the word “tenant ” 
meant the same throughout the sentence, so that when the 
paragraph said ‘‘ or, where a tenant leaves no widow or is a 
woman ”’ the expression would cover ‘“‘the widow of a 
tenant ”’ who was to be included within its scope by the earlier 
words. But it was held that theexpression in inverted commas 
was what was being defined, and it was made to include 
somebody who was twice referred to, the two occasions being 
distinct by virtue of the word ‘or’. It was not right to 
continue the meaning to a succession of descendants, and 
Pain v. Cobb was rightly decided. 

Thus, the Acts (which, it may be remembered, nowhere 
use the expression ‘‘ statutory tenant ’’) do not create an 
entail. It is, perhaps, remarkable that air raids have not 
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produced any “‘ commorientes ”’ succession problems, such as 
my learned colleague who writes ‘‘A Conveyancer’s Diary ”’ 
would have discussed ; but this may be due to the fact that 
the protection afforded by the Acts did not extend to enemy 
action, 

The circumstances of the other case, Sharpe v. Nicholls, 
were peculiar even for Rent Act litigation. The landlord of 
a small protected cottage died. Without making it clear 
whether the widow was beneficially entitled—indeed, whether 
there was an intestacy or a grant with will annexed—she and 
her nephew brought an action for possession, basing the claim 
on Sched. I (4) to the 1933 Act ; that is, the particulars alleged 
that the premises were required by “the said B.S. for her 
own occupation.”’ In the county court the case was argued 
entirely on the question of balance of hardship and resulted 
in an order “‘that the defendant do give the plaintiff 
singular !| possession of the said land on the 6th day of 
April, 1945, subject to plaintiff allowing defendant a Rent 
Act protected tenancy of the front two rooms, together with 
joint use of kitchen and out-offices. Rent to be apportioned 
by registrar, failing agreement between the parties.” 

It was the defendant who appealed, and it was perhaps not 
surprising that her notice of appeal ignored the nephew 
plaintiff. 

Two points were raised: that the plaintiffs had claimed as 
personal representatives (so that there could be no question 
of the dwelling-house being reasonably required by the 
landlord for occupation as a residence for herself, as the 
paragraph demands) and that the condition imposed by the 
order was invalid having regard to Neale v. Del Soto {1945} 
1 K.B. 144, in which it was held that a tenancy of two rooms 
with joint use of kitchen, bathroom, etc., was not a letting of 
those rooms as a separate dwelling within the meaning of 
s. 12 (2) of the 1920 Act (see 89 Sot. J. 209). 

The reactions of the three learned lord justices differed, in 
varying degree, on each point. On the question whether it 
was open to the appellant now to raise the first point, 
Mackinnon, L.J., who was in favour of ordering a new trial 
on the other ground, considered that the defendant should be 
allowed to challenge the beneficial interest. Lawrence, L.J., 
concurred with hesitation, after observing that the defendant 
had in effect admitted the widow’s claim to be “ landlord.” 
But Morton, L.J., took the line that the defendant’s first 
point was good because the plaintiffs had not alleged or 
proved the facts necessary to give the judge power to make 
an order. Davies v. Warwick |1943) 2 K.B. 329 showed that 
the effect of s. 3 of the 1933 Act was to limit jurisdiction. 
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His lordship dissented from his brethren accordingly, though 
agreeing with them on the other point. 

The position described in Davies v. Warwick had in fact 
been clearly stated in a number of older cases, e.g., Artizans, 
Labourers and General Dwellings Co., Ltd. v. Whitaker (1919) 
2 K.B. 301 and Barton v. Fincham {1921} 2 K.B. 291 (C.A.), 
in which Bankes, L.J., put it very succinctly: “the 
Legislature in reference to claims for possession has secured 
its object by placing the fetter, not upon the landlord’s action, 
but upon the action of the court . . . the court shall exercise 
its jurisdiction only in the instances specified in the section, 
and in no others.”’ None of the older cases, however, dealt 
with a position in which the capacity and interest of the 
plaintiff was left unproved, and it might be urged, in answer 
to Morton, L.J.’s reasoning, that the operative words of the 
section do not mention “landlord ’’ at all. They are: “ No 
order or judgment for the recovery of possession of any 
dwelling-house to which the principal Acts apply or for the 
ejectment of a tenant therefrom shall be made or given 
unless,’’ etc., and it is only when one gets to the specified 
conditions that the landlord, as such, appears on the scene. 
Assuming that there could be no estoppel, could it not be 
said that there was material on which the county court judge 
could find that the house was reasonably required by its 
landlord for occupation as a residence ? 

The other point, that of the invalidity of the order because 
there could not be a protected tenancy of two rooms, was one 
which, as MacKinnon, L.J., observed, one would have 
expected to have been the subject of a cross-appeal by the 
plaintiffs. Lawrence, L.J., did not refer to this question (as 
far as the present report goes); Morton, L.J., who was no 
doubt reminded of his own words in Neale v. Del Soto: “it 
may be—I express no view on the matter—that this 
question is one of degree,”’ now said that it was a question 
of degree, but that in the case of a small cottage the 
decision applied. 

Sharpe v. Nicholls was clearly a case in which the judge 
thought sharing the premises the best way out, a decision 
which many county court judges reach only after seeing both 
the intended users of what is to be jointly enjoyed in the 
witness-box, and forming some opinion of what is likely to 
happen should both wish to use the same sink at the same 
moment. And if this sort of arrangement is to be made a 
condition of an order for possession, I suggest that the object 
can still be achieved by stipulating for a tenancy for, say, 
ninety-nine years determinable on the final expiration of the 
Rent, etc., Restrictions Acts. 


TO-DAY AND YESTERDAY 


LEGAL CALENDAR 


June 4.—In June, 1936, MacKinnon, J., was on circuit. 
He records: “It was not without design, though happily 
the design fitted in with necessity, that I had made Wednesday, 
4th June, the Worcester Commission Day. For I had 
received a pleasing invitation from the Provost of Eton to 
attend the Speeches, and luncheon in the College Hall, and 
it was obviously an easy thing to travel from Oxford to 
Worcester by way of Eton. We drove home for breakfast, 
and on to Eton in time for the Speeches. As for the weather, 
it was the most perfect 4th June ever known. My marshal 
(of Eton and Trinity) and I had to leave after tea and catch 
a train at Slough by which we got to Worcester at 8.30.” 

June 5.—Francis Jeffrey’s reputation as a literary critic 
and his work in launching the Edinburgh Review went side 
by side with his career at the Scots bar. He became a judge 
in 1834, and in that capacity showed himself painstaking 
and patient, though he had the fault of interposing a “ running 
margin of questions, suppositions and comments,”’ throughout 
the argument of a case. On the 5th June, 1841, he had a 
bad fainting fit in court, followed by a long illness which 
permanently weakened him. Next year he was promoted 
to the First Division of the Court of Session. He died 
in 1850. 


June 6.—Jeremy Bentham died quietly at Queen Square 
Place, Westminster, on the 6th June, 1832, in the eighty-fifth 
year of his age. His obituary in The Times noted that “only 
a portion of his works have been printed, and of those printed 
some, which have been spoken of by eminent men as the 
most valuable, such as the ‘ Essay on Judicial Establishments ’ 
have never in reality been published ... Mr. Bentham 
was a bencher of Lincoln’s Inn and the father of the bar . . . 
His extreme benevolence and cheerfulness of disposition are 
highly spoken of by all...” 

June 7.—On the 7th June, 1809, Charles Lamb wrote to 
Coleridge: ‘‘ I have been turned out of my chambers in the 
Temple by a landlord who wanted them for himself; but I 
have got others at No. 4, Inner Temple Lane far more 
commodious and roomy. I have two rooms on third floor 
and five rooms above, with an inner staircase to myself, and 
all new painted, etc., and all for £30 a year! . The 
rooms are delicious and the best look backwards into Hare 
Court, where there is a pump always going. Just now it 
is dry. Hare Court trees come in at the window, so that it’s 
like living in a garden. I try to persuade myself it is much 
pleasanter than Mitre Court, but alas! the household gods 
are slow to come in a new mansion . . .”’ 
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June 8.—Maurice Healy was called to the Irish Bar on 
the 8th June, 1910. The genial Sir Dunbar Plunket Barton 
proposed him for his call. They were lifelong friends, and 
in after years, when the older man had retired from the 
Bench and the younger was a King’s Counsel at the English 
Bar, their wit and vivacity added much to the gaiety of the 
Inns of Court. Healy in his delightful book ‘‘ The Old 
Munster Circuit ’’ tells of his first case in the county court 
at Kanturk in North Cork. By mistake he arrived the 
day before the court sat, but the judge, Mathew Bourke, K.C., 
an old friend of his father, kindly entertained him to lunch, 
and, as they strolled by the Blackwater afterwards that 
summer afternoon, “an eavesdropper would have thought 
that father and son were discussing the future of the younger 
man.” Of the next day Healy wrote: ‘ My client’s cattle 
had been seized to satisfy a judgment against her husband. 
Matt Bourke knew his fellow-countrymen in and out, and 
he disbelieved the lady and gave judgment against me. I 
wonder was he unconsciously avoiding any suspicion of bias 
in my favour? For, a month later, Lord Justice Cherry 
reversed his decision and gave me judgment for the value 
of the cows. Cherry was not at all as shrewd a judge of 
human nature as was Matt Bourke, and I have often wondered 
where the truth indeed lay.” 

June 9.—In 1814 an unlucky chain of circumstances 
seemed to involve Lord Cochrane, the brilliant naval leader, 
in a fraud on the Stock Exchange designed to raise the price 
of stocks by setting about a rumour that Napoleon was dead. 
He and several others were tried in the King’s Bench and on 
the 9th June all were convicted. The hearing had begun at 
nine the previous morning. At three on the morning of the 
9th the court had adjourned for seven hours only. Lord 
Cochrane was not reinstated till eighteen years after his 
conviction. 

June 10.—On the 10th June, 1885, at a trial for murder at 
Thiers, Puy-de-Dome, whilst the people were leaving the 
court-house, the staircase gave way, killing twenty people 
and injuring nearly a hundred. 


Docs IN Court. 

In a dog-stealing case at the North London Police Court 
recently an excited young red setter puppy danced round 
Mr. Daniel Hopkin on the bench and generally behaved very 
amiably. Dogs often have good court manners. In 1938 an 
animal involved in a case at the Thames Police Court barked 
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so appropriately that he seemed to be answering the magis- 
trate’s questions about him and to be prompting his master. 
But never did any dog create such a stir as ‘‘ Bobs,’’ a mongrel 
which Sir Henry Curtis-Bennett saved from the death penalty. 
In the police court there was strong evidence that the creature 
was the terror of the neighbourhood where he lived and 
Mr. Cancellor cheerfully signed his death warrant, the more 
readily that, in interviewing him in the yard, he had barely 
escaped a savage attempt to do him grievous bodily harm. 
The sentence was the signal for an outburst of mass hysteria. 
The Press, the public and the Canine Defence League rushed 
to the rescue, and a petition of 2,000 signatures demanded a 
reprieve. On the appeal to sessions, the brief was offered to 
Curtis-Bennett, who hesitated to accept it, but was finally 
persuaded by his children to champion the hero of the week 
who was supposed to be able to produce fifty witnesses to the 
peaceableness of his character and his great intelligence, 
said to be evidenced by an almost human passion for the 
cinema. 


Goop BEHAVIOUR 

The battle was fought in a crowded court and Curtis-Bennett 
advised that ‘‘ Bobs’’ must appear unmuzzled. He finished 
his speech with one hand in his pocket and the other caressing 
his client, who, seated on the table beside him, had sense 
enough to confine himself to one small snap at his counsel’s 
fingers. In his line of defence Curtis-Bennett showed more 
courage than was generally realised at the time, for during 
the consultation in the yard before the hearing ‘‘ Bobs ’’ had 
made a determined attempt to bite his advocate’s leg. The 
case was won. Processions formed outside the court. A 
newspaper announced “‘ Great Dog Fight at Sessions.”” Amid 
the cheers of the spectators ‘“‘ Bobs’ rode home in triumph 
with a lorry-load of supporters. Meanwhile Curtis-Bennett 
walked quietly out of court without a word to anyone, hoping 
that the snap the dog had made at his hand while on the 
table was merely due to nerves. Formerly, it was not 
uncommon for persons to bring their dogs even into the 
highest tribunals. Once Park, J., was disturbed by the 
growling of a particularly ferocious brute, taken by its master 
into the witness-box. The usher, ordered to remove the 
offender, made for a smaller less terrifying dog, but the judge 
said: ‘‘ No, not that dog. I’ve had my eye on that dog the 
whole day and I will say that a better-behaved dog I never 
saw in a court of justice.” ’ 





CAPITAL ISSUES CONTROL 


MEMORANDUM OF GUIDANCE TO THE CAPITAL ISSUES 
COMMITTEE 

1. The objects of the control are to ensure (a) that subject to the 
possibilities of the capital market and the circumstances, the order 
of priority of capital issues is determined according to their relative 
importance in the general national interest, having regard, particularly, 
to current Government policy in respect of physical investment ; and 
(b) that, in all cases where consent is to be given, the time of raising 
the capital is settled with a view to preserving orderliness and avoiding 
congestion in the capital market. 

2. This memorandum does not apply to the control of issues to be 
made by local authorities or of overseas issues, or to issues covered by 
any Exemptions Order. 

3. Issues for the renewal or replacement of obligations maturing on a 
definite date. In all these cases, provided due application is made, 
consent will normally be given to the extent that an applicant is not 
in a position to meet his liabilities out of funds which are already 
available and which are not required to finance business of an approved 
kind. (‘‘ Business of an approved kind’”’ means business for which, 
at the time of application, consent would be given to an issue of capital 
u nder paragraphs 6-11 below if such consent were sought.) 

4. Optional Conversions. Provided that due application is made 
and that the conditions of the market permit, consent will be given 
to the conversion of any securities to an appropriate class of security 
at a suitable rate of interest. 

5. Each application received by the Committee (other than those 
covered by paragraphs 3 and 4 above and those specifically mentioned 
in paragraph 20 below) should be referred to the appropriate Depart- 
ment (if any) and account taken by the Committee of any advice, 
favourable or otherwise, that may be offered by the Department 
consulted. In appropriate cases the Department’s advice will include 
advice regarding the applicant’s prospects of obtaining within a 
reasonable period (e.g. 12 months) any physical resources in scarce 


supply, e.g., building licences; machinery from home resources or 
imported ; controlled materials. 

6. Consent will be given to an issue which the competent Department 
recommends to be necessary for defence purposes. 

7. Subject to circumstances requiring at any time a stricter control, 
consent will usually be given to issues of securities for the following 
purposes :— : 

(a) issues to be used directly to finance the production or sale of 
exports from the U.K. ; 

(b) issues required to establish, restart, convert or expand under- 
takings in the areas designated as ‘‘ Development Areas’’* in 
furtherance of the policy of balanced distribution of industry ; 

(c) issues by public utility undertakings and housing associations ; 

(d) development of agricultural land, including the erection and 
repair of agricultural buildings, and of the fishery industry ; y 

(e) the production and exploitation of raw materialst in the U.K. ; 

(f) transport (including shipping and aviation) and storage ; 

(g) issues for such productive and constructional purposes not 
covered above as may be notified to the Committee from time to 
time by the Treasury after consultation with the appropriate other 
Government Departments. N.B.—In the initial stages of the 
transitional period, the list of eligible applications under this head 
will consist of cases requiring capital :— 

(i) in connection with the housing programme and other 
permitted non-industrial building construction ; ae 

(ii) for the manufacture of the basic items of household furnishing 
and equipment ; ; 

(iii) for the manufacture of essential articles of personal clothing 
and footwear ; ; 

(iv) for the manufacture of other consumable goods which is, 
in any particular case, specifically supported as essential by the 
appropriate Department ; 

* For the purpose of this Memorandum Northern Ireland will be treated as a ‘‘ Development 

ea.” 


+ The term ‘‘ raw materials” is intended to cover primary products of the soil, mines and 
quarries. Processed materials and semi-manufactured goods are covered by paragraph 7 (g). 
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(v) for the manufacture or acquisition of capital goods, in 
particular, capital goods needed to restart and re-equip industry. 
(Note.—It is intended that the facility under (iv) above should 

include the giving of due priority to issues promoting manufacture 

in replacement of imports.) 

(A) the catering industry (including hotels) ; 

(t) services directly ancillary to any of the above. 

The categories of applications mentioned in paragraph 7 are not 
listed in any order of priority, apart from (a) and (b)—for which see 
paragraph 9 below. 

8. Issues (other than those approved under paragraph 7) for the 
purpose of financing domestic distributive trades and retail trade will for 
the present be permitted only if it is judged that the issue is desirable 
for the maintenance of essential food supplies or other essential 
distributive services or other supplies and services considered to be 
necessary for the well-being of the nation. 

9. It is desired that within the categories in paragraphs 7 and 8 
and other things being equal, the Committee will give specially 
sympathetic consideration to 

(a) undertakings producing or selling for export ; 

(b) issues required to establish, restart, convert or expand under- 
takings in the areas designated as ‘‘ Development Areas”’ in 
furtherance of the policy of balanced distribution of industry ; 

(c) undertakings which have been concentrated or requisitioned ; 
and 

(d) undertakings which have suffered war damage (account being 
taken of compensation to be received under the War Damage Act). 
10. The Committee is asked to restrict the amounts of permissible 

issues where the amounts proposed appear to involve obvious over- 
capitalisation or excessive working capital. 

11. Issues in connection with the financing of hire-purchase will 
only be allowed if (a) it is established by consultation with the appro- 
priate Departinent that the hire-purchase facilities resulting from 
the issue are necessary for the promotion of any of the purposes for 
which an issue may be approved, and (b) the application is not incon- 
sistent with the policy of the Board of Trade from time to time in 
regard to the conduct of hire-purchase business. 

12. Issues arising out of proposals for the acquisition, amalgamation 
or absorption of existing undertakings will not for the present be 
permitted unless 

(a) either the operation does not involve the subscription of any 
new money or special circumstances exist (see note below) ; and 

(b) the Committee is satisfied, after consultation with the appro- 
priate Government Department, that the proposals are not 
inconsistent with Government policy. 

(Note.—“ Special Circumstances ”’ (see (a) above) will include cases 
where the death or retirement of a present owner involves the with- 
drawal of all, or a substantial part, of his capital from the undertaking ; 
or where the object of the issue is one for which an issue would be 
allowed under paragraphs 3-11 above and the present owner is not in 
a position to provide or secure additional capital necessary for the 
maintenance of the undertaking or to improve its efficiency or to 
enable it to take advantage of a reasonably assured opportunity of 
expansion.) 

13. As at present, bonus issues will be prohibited save in exceptional 
circumstances, e.g. where an amalgamation necessarily involves 
adjustments of capital structures. 

14. Consent will be given in any case in which the Committee is 
satisfied that the object of the issue is to avoid the loss of existing 
capital employed in an undertaking or to avoid bankruptcy, provided 
that the amount of new capital to be raised is not unreasonably large 
in relation to the amount of that to be protected. 

15. In all cases where consent is given to an issue, such consent may, 
if the Committee so recommends, be given for a less sum than that 
applied for; it may be given subject to whatever conditions the 
Committee may think appropriate. 

16. Where the amount of an issue, whether public or private, is 
£100,000 or more, agreement will also be necessary with the Bank of 
England (acting on behalf of and in consultation with the Treasury) 
in regard to the time of making the issue. 

17. In the case of securities carrying a trustee or quasi-trustee status 
agreement with the Bank of England will be necessary as regards not 
only the time but also the manner of making the issue. 

18. Throughout this memorandum “‘issues”’ includes issues to 
existing shareholders of a Company on approved terms. 

19. The Committee will no doubt bear in mind that licences for 
labour, materials, building etc. may be subject to their being acted 
upon within a certain limit of time and that consideration of, and 
decisions on, applications to borrow must be timed accordingly. 

20. For the present, consent will not normally be given in any cases 
not provided for above. Among other cases thus excluded will fall, 
e.g. finance companies, whose proposed issues would not be applied to 
financing industrial activity under paragraphs 6-10; investment 
trusts ; unit trusts ; entertainments, unless eligible under paragraph 7. 

21. When consent is given to an issue, the applicants will be required, 
in appropriate cases, to include in any published document connected 
with the issue a statement to the effect that consent does not imply 
any responsibility on the part of the Treasury for the financial soundness 
of the proposals involved, or for the correctness of any statements 
made or opinions expressed with regard to them. 
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TOTAL LOSS WAR DAMAGE CASES 


CLEARANCE OF USELESS REMAINS 

The War Damage Commission announces the receipt of a 
Treasury Direction, made in the public interest under s. 20 of 
the War Damage Act, with reference to the clearance of useless 
remains in total loss cases. 

The Direction deals with those value payment cases where 
debris or the remains of buildings and structures are left on, or 
comprised in, the site of a destroyed hereditament. If the 
Commission is satisfied that reinstatement or redevelopment of 
the hereditament would be both probable and reasonable, and 
that the debris or remains could not reasonably be incorporated 
in the new works, it is empowered to pay the reasonable net 
expense of removal, after allowing for the value of any materials 
recovered, as a cost of works payment. This payment will be 
additional to the value payment, which will be calculated as 
though the remains had been removed by the bomb. 

The power is not to be exercised where it would be unjust to 
an owner. For example, if the owner at the time of damage has 
since sold his property at a price which was reduced because the 
site was encumbered by debris or valueless structures, it would 
not be just to allow the new owner to claim the cost of removal 
from the Commission, and to assess the value payment payable 
to the original owner as though the site was clear when he sold 
it. In these cases, the Commission, in calculating the value 
payment, will make the original owner an allowance, on the basis 
of clearance costs as at the 3lst March, 1939, for the reduction 
in the site value caused by these ruins. This will also apply 
where sites are compulsorily purchased by public authorities 
while still encumbered with ruins. 

An incidental possible inequality of treatment which the 
Direction is aimed at removing is that between the owner whose 
site has been cleared free of cost by his local authority, and the 
owner who has been left to carry out his own clearance work. 

The Commission should be consulted in any case of doubt 
before works of demolition and clearance are undertaken. 

Following is the text of the direction :— 

“In order to secure that the provisions of Pt. I of the War 
Damage Act, 1943, relating to the making of payments in 
respect of war damage shall be executed in conformity with the 
public interest as respects town and country planning, the 
development of industries and services and the preservation 
of amenities, Their Lordships, under the power conferred upon 
them by subs. (1) of s. 20 of the said Act, but without prejudice 
to the powers of the Commission under s. 13 of the said Act, 
direct that the Commission may exercise the powers conferred 
upon them by subs. (3) (b) of s. 20 of the said Act, and may 
make a payment of cost of works in respect of works executed 
in the undermentioned circumstances, unless, in the opinion 
of the Commission, the exercise of such powers in any particular 
case would involve injustice to any person interested in the 
kind of payment to be made. 

““ Works of clearance from the site of a hereditament (being 
a developed hereditament which has sustained war damage 
involving total loss where the Commission are satisfied that 
reinstatement or redevelopment of the hereditament would be 
both probable and reasonable) of debris and remains of buildings 
and structures remaining on or comprised in the hereditament, 
being debris or remains which in the opinion of the Commission 
could not reasonably be incorporated in works of reinstatement 
or redevelopment.”’ 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLIciITORS’ JOURNAL] 
Petrol Allowance 

Sir,—Is our firm unique in being denied any petrol for 
professional purposes, or are others suffering the same seeming 
injustice ? 

Whether our case is unique or general, can you or any of your 
readers suggest a remedy ? 

We have a local suburban office as well as a London one, and 
although it might not be right to describe the use of petrol for 
our professional purposes as “ essential,” it is common knowledge 
that the use of it is granted for other purposes—such as attending 
church—which, though desirable, are by no means “ essential.” 

We beg to subscribe ourselves. 
London. 

5th June, 1945. 


‘“* ENQUIRERS.” 
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NOTES OF CASES 


CHANCERY DIVISION 
In re Hey’s Settlement Trusts ; Hey v. Nickell-Lean 
Cohen, J. 28th March, 1945 


Will—Construction—Resulting trust of settlement income during 
widow’s life to testator’s estate—Whether resulting income capital 
or income. 

Adjourned summons. 

The testator, who died in 1942, gave his residuary estate to 
his trustees upon trust for sale and conversion and to invest the 
net residue as therein provided. He directed his trustees to hold 
his residuary trust fund upon trust to pay the income thereof 
to his wife during her life and after her death upon trust for his 
children and issue. The will contained an express power to 
postpone sale and the rules known as the rules in Howe v. Earl 
of Dartmouth, 7 Ves. 32, and Allhusen v. Whittell, 4 Eq. 295, were 
expressly negatived in all their branches. The learned judge 
had held, in answer to a previous question raised by the summons, 
that the provisions for the accumulation of certain surplus 
income during the lifetime of the testator’s widow under a settle- 
ment made by the testator in 1931 failed as infringing the rule 
against accumulations and, accordingly, such income resulted 
to the testator’s estate. The further question then arose whether 
such surplus income was applicable as if it were income of the 
testator’s estate or whether it ought to be invested as part of the 
corpus. 

COHEN, J., said that the persons interested in capital relied 
on In ve Fisher [1943] Ch» 377, approved by Uthwatt, J., in 
In ve Payne {1943} 2 All E.R. 675, and contended that the 
payments, being in the nature of terminable annuities, must be 
invested as in Crawley v. Crawley, 7 Sim. 427. The tenant for 
life relied on In ve Sherry [1913] 2 Ch. 508, and In ve O’Hagan 
[1932] W.N. 188. He had come to the conclusion that [7 re 
O’Hagan, supra, was irreconcilable with Crawley v. Crawley, 
supra, and In ve Whitehead [1894] 1 Ch. 678. He therefore had 
to decide whether he would follow In ve O’Hagan, supra, or the 
latter cases. He preferred the reasoning in In ve Whitehead, 
supra, and must hold that the resulting income was capital 
and not income of the testator’s estate. The rule in Howe v. 
Lord Dartmouth, and therefore the rule in In ve Chesterfield’s 
Trusts, 24 Ch. D. 643, which was a branch of the rule, were 
expressly excluded. If the testator’s executors determined to 
postpone the sale of the right to receive the resulting income 
it must be capitalised. But it was established that, where there 
was in a will power to postpone a sale, followed by a clause 
excluding the operation of the rule in Howe v. Lord Dartmouth, 
such clause only operated if the executors, in the proper exercise 
of their discretion, determined to postpone the sale of the asset 
(Rowlls v. Bebb [1900] 2 Ch. 107). He would declare that, if the 
power to postpone sale were exercised, the resulting income 
must be treated as capital and invested. Resulting income 
received before the testator’s executors determined to exercise 
the power to postpone sale should be apportioned between capital 
and income in accordance with the principle in In ve Chesterfield’s 
Trusts. 

CounsEL: E. M. Winterbotham ; Pascoe Hayward; A. H. 
Droop ; Wilfrid Hunt; C. L. Fawell. 

Soticitors: Sharpe, Pritchard & Co., for Greaves & Greaves, 
Bradford, for all parties. 


(Reported by Miss B. A. Bicknett, Barrister-at-Law.] 


In ve S. Davis & Co., Ltd. 
Cohen, J. 23rd April, 1945 


Company—Bailment of furniture for reward to company—Liquida- 
tion of company—Business carried on by liquidator—Business 
sold—Subsequently furniture delivered up damaged—Right of 
bailor to recover damages in priority to ordinary creditovs—Onus 
of proof. 

Summons. 

S., Ltd., carried on the business of storing furniture for reward. 
In September, 1939, the applicant deposited his household 
furniture with the company. In May, 1940, the company went 
into voluntary liquidation. In November, 1941, the company’s 
business was sold to Mrs. C, who shortly afterwards transferred 
the business to a new company. The applicant continued to pay 
storage rent, but was never informed of the liquidation of S., Ltd., 
or of the transfer of the business to the new company. In March, 
1943, he removed his furniture, and then found that many articles 
had been lost and others damaged. He started proceedings in 


the King’s Bench Division against S., Ltd., and the new company, 
and in that action signed judgment against S., Ltd., for 
4601 15s. 6d. He did not proceed with the action against the 
new company. By this summons the applicant asked for an 
order that the liquidator do pay to him out of the assets of 
S., Ltd., the amount of his judgment and taxed costs in priority 
to the general debts and liabilities of S., Ltd., and in full, before 
any dividend was paid to pre-liquidation creditors. The liquidator 
in his evidence stated that he was unable to say when the loss 
and damage occurred. The registrar dismissed the summons on 
the ground that the onus of proving when the loss and damage 
occurred was on the applicant. The applicant appealed. 

CoHEN, J., said that it was not disputed that the contract had 
been adopted by the liquidator. In these circumstances the 
applicant contended the onus was on the liquidator to show that 
the loss or damage did not occur after the commencement of the 
liquidation (Phipps v. New Claridge’s Hotel, Lid., 22 T.L.R. 49; 
Coldman v. Hill {1919} 1 K.B. 443). The liquidator had carried 
on the company’s business of holding the applicant’s goods in 
bailment for reward. All debts and liabilities incurred in the 
course of carrying on business by the liquidator, being in the 
nature of salvage, ranked for payment in priority to the general 
debts and liabilities. Among such liabilities was the lability to 
deliver up the goods of the applicant in proper condition at the 
termination of the bailment. The goods were not so delivered up 
and had the applicant applied in the winding-up, instead of 
commencing proceedings in the King’s Bench, he would have 
been entitled to succeed, unless the liquidator had established 
either (a) the loss or damage was not due to negligence, or (5) 
it was due to an event occurring before the commencement of 
the liquidation. This he had not done. The liquidator had not 
discharged the onus of proving novation. The appeal succeeded. 

CouNsEL: Wynn Parry, K.C., and P. B. Morle ; J. A. Wolfe. 

Soricirors : Batchelor, Pirkis & Fry ; Hyman Isaacs, Lewis 
and Mills, 


{Reported by Miss B. A. BicknELL, Barrister-at-Law. 


KING’S BENCH DIVISION 
Moss v. Chesham Urban District Council 

Lynskey, J. 28th February, 1945 
Local Government—Surveyor—Part of salary defrayed by Minister 
of Transport—Dismissal without Minister’s approval—V aliditv 

—Alleged wrongful dismissal—Measure of damages—M inistry 

of Transport Act, 1919 (9 & 10 Geo. 5, c. 50), s. 17 (2). 

Consolidated actions for breach of contract of employment 
and wrongful dismissal. 

By a written agreement dated the 28th September, 1927, the 
defendant urban district council employed the plaintiff as a 
surveyor and waterworks engineer for four years. The employ- 
ment was terminable by either party on giving one month’s 
notice. In January, 1940, the council gave the plaintiff three 
months’ paid leave to enable him to find another post. On the 
30th April, 1940, he was given another six months’ paid leave 
for the same purpose, but if after five of those months he had 
not obtained other work he was to receive one month’s notice. 
By an agreement between the council and the Ministry of Trans- 
port made under s. 17 (2) of the Ministry of Transport Act, 1919, 
the Minister had undertaken to defray part of the cost of the 
plaintiff's salary, subject to the proviso that the appointment, 
retention and dismissal of the plaintiff should be subject to 
the Minister’s approval. Having received one month’s notice 
at the end of the five months’ paid leave, the plaintiff brought 
the present actions. (Cur adv. vult.) _ 

LYNSKEY, J., said that it had been argued for the plaintiff 
that, in view of the grant by the Minister towards his salary 
under s. 17 (2), his employment by the council was subject to 
the condition that his dismissal should have the Minister’s 
approval, and that his dismissal without that approval was a 
breach of his contract of employment. The plaintiff was not 
a party to the agreement between the Minister and the council, 
and his contract of employment made no reference to any such 
agreement. It was argued that the effect of s. 17 (2) was to 
incorporate in the plaintiff's contract of employment a condition 
that he should not be dismissed without the Minister’s approval, 
and that s. 17 (2) gave the plaintiff statutory rights of which he 
could not be deprived by any agreement to the contrary. Brown 
v. Dagenham U.D.C. [1929] 1 K.B. 737, and Field v. Poplar 
Borough Council [1929} 1 K.B. 750, were cited in support of the 


arguments. Those cases, however, turned on different statutes 
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and were of very little guidance here. In his (his lordship’s) 
opinion, s. 17 (2) did no more than empower the Minister to enter 
into agreements with local authorities to defray half the salary 
etc., of their surveyor. The subsection itself conferred no rights 
on the local authority or their surveyor; nor did it provide 
for any payment by the Minister to the surveyor. Unless the 
surveyor were made a party to the agreement between the local 
authority and the Minister, he could not acquire any rights 
against either of them by virtue of it. If the authority dismissed 
the surveyor without the Minister’s approval, they were liable 
to the Minister for their breach of agreement; but that did not 
atiect the validity of the dismissal as between the surveyor and 
the authority. On the claim for wrongful dismissal, it was 
argued for the plaintiff that he was entitled not only to the 
pecuniary loss suffered, but also to compensation for injury to 
his standing as a surveyor and engineer and his prospects of 
obtaining another post in that capacity. It being common 
ground that the plaintiff had suffered no pecuniary loss, he had 
no further claim in the absence of injury to his standing (Addis 
v. Gramophone Co., Ltd.{ 1909} A.C. 488). Leading counsel for 
the plaintiff had relied on Herbert Clayion and Jack Waller, Ltd. 
v. Oliver {1930} A.C. 209 and Withers v. General Theatre Corpora- 
tion, Ltd. (1933) 2 K.B. 536. But those cases, coupled with 
Addis v. Gramophone Co., Lid., supra, seemed to lay down that 
damages could be given only for the pecuniary loss suffered. 
An exception to that rule was where an artist was engaged to 
perform in a theatre. His lordship, having referred to the 
judgment of Greer, L.J., in Withers v. General Theatve Corporation 
(1933) 2 K.B., at p. 554, said that, unless there were in the 
contract a promise, express or implied, by the employer to 
provide the employee with an opportunity of enhancing his 
reputation, damages could be awarded only for the pecuniary 
loss sustained. It was argued that the plaintiff’s contract 
contained such a term by implication, and that it gave the 
plaintiff a right to the status of the council’s surveyor, of which, 
by refusing to employ him further, the defendant council had 
deprived him. Even if that argument could be accepted, neither 
party had ever contemplated a promise by the council that the 
plaintiff should be given an opportunity of increasing his 


reputation. The actions must be dismissed. 

CouNSEL: Comyns Carr, K.C., and Sir George Jones ; Slade, 
K.C., and Dare. 

Soticitors: jj. FR. Cort Bathurst; Kimbers, Williams, 


Sweetland & Stinson. 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


Dalby v. West Ham Borough Council 
31st May, 1945 


Negligence — Public baths — Bather scalded in shower-bath — 
Insufficient instructions by attendant as to use—Liability. 
Action for negligence. 

The plaintiff, being a sufferer from arthritis, decided to take 
vapour baths. Accordingly, some twelve months before the 
22nd April, 1944, he began visiting the defendant borough 
council’s Romford Road baths. An attendant showed him a 
shower-bath cailed the “tepid bath.’”’ The plaintiff was told 
that, if he turned on the “‘ volume tap,”’ he would be able to have 
a tepid shower bath. He maintained that he had been told 
nothing about the “ mixer valve,’’ which was in the same cubicle 
and regulated the heat of the water, or of the possibility of hot 
water coming through the shower. He had been visiting the 
baths once a week before the accident, and on each occasion had 
turned on the volume tap and had a tepid shower. On the 
22nd April, 1944, he used the shower twice. On the first occasion 
tepid water came through, but on the second occasion, when he 
turned on the volume tap, water came from the shower which 
scalded him so badly that he had to go to hospital. The borough 
council argued that the baths had been used for several years by 
some 10,000 persons a year without accident ; that new bathers 
received special instructions how to use the shower and had the 
mixer valve explained to them; and that the accident was due 
to the plaintiff's negligence. 

LYNSKEY, J., said that, prima facie, if a man turned on a 
shower and scalding water came from it, one would think that 
there must be some negligence on the part of those in control of 
the baths. He (his lordship) accepted the plaintiff's evidence 
that he had been encouraged to use the cubicle without receiving 
instructions how to use the mixer valve and without being 
warned that dangerously hot water might flow from the shower 
and that he should accordingly test it. He said that he had 
never touched the mixer valve, and that, whenever he had 
previously turned on the volume tap, water of a suitable 


Lynskey, J. 
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temperature had come through. The borough council’s servants 
had therefore failed in their duty to exercise reasonable care. 
Their failure to instruct him properly had misled him into 
thinking it safe to go into the shower without first testing the 
water. There must be judgment for the plaintiff. The question 
of damages was reserved for trial at a later date. 

CouNSEL : Glyn-Jones, K.C., and H. Vester ; Edgedale. 

Soxicitors : Nei! MacLean & Co. ; William Charles Crocker. 

Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


< — 
REVIEW 
The Principles of Mercantile Law. By J. CHARLESWORYII, 

LL.D., Lond., of Lincoln’s Inn, Barrister-at-Law. Sixth 

Edition. 1945. London: Stevens & Sons, Ltd.; Sweet and 

Maxwell, Ltd. 12s. 6d. net. 

This book has reached its sixth edition in sixteen vears from 
first publication, the present edition being the second to appear 
during the war. These facts bear testimony to the esteem in which 
the work is held by the profession. Although primarily intended 
as a text-book for students, the wide range covered by the book 
makes it useful also for practitioners. The only recent statute 
affecting mercantile law is the Law Reform (Frustrated Contracts) 
Act, 1943. This has been incorporated in the text, together with 
references to such recent cases as Leighion’s Investment Trust v. 
Cricklewood Property Co. [1943] 2 IX.B. 493. It was there held 
that the doctrine of frustration does not apply to a long building 
lease. The book is well printed on good quality paper, and the 
bookbinding leaves nothing to be desired. The difficulties of 
war-time production appear to have been successfully overcome. 
It is safe to assume that the present edition will be the forerunner 
of many further editions when demobilisation has added to the 
number of law students both inside and outside the legal 


profession. 
OBITUARY 
Mr. H. STEPHENSON 
Mr. Harry Stephenson, solicitor, of Messrs. Stephenson and 
Moxon, solicitors, of Leeds, died recently, aged sixty-nine. He 
was admitted in 1899. 
Mr. G. B. ELPHICK 
Mr. George Baker Elphick, for thirty-five years Hon. Treasurer 
of The Solicitors’ Managing Clerks’ Association, died on Monday, 
21st May, aged eighty-eight. 
Mr. A. GLOSSOP 
Mr. Alfred Glossop, senior partner in Messrs. W. & A. Glossop, 
solicitors, of Chesterfield, died on Saturday, 5th May, aged 
seventy-nine. He was admitted in 1903. 
Mr. J. SIMONDS 
Mr. John Simonds, general secretary of the National Association 
of Local Governmeyt Officers, died recently, aged sixty-one. He 
was called by Lincoln’s Inn in 1907, and became assistant 
secretary to the National Poor Law Officers’ Association in 1910 
and secretary two years later. When the National Poor Law 
Officers’ Association was amalgamated with the National Associa- 
tion of Local Government Officers in 1930 he became legal and 
insurance secretary and general manager of the associated 
insurance company, as well as deputy general secretary. He was 
appointed general secretary of the association in 1943. In 1938 
he published an authoritative book on the Local Government 
Superannuation Act, 1937. 
Mr. A. H. STYRING 
Mr. Allan Hovey Styring, solicitor, of Messrs. Robert Styring 
and Sons, solicitors, of Sheffield, died recently. He was admitted 


in 1908. 
~ rr y 
PARLIAMENTARY NEWS 
ROYAL ASSENT 
The following Bills received the Royal Assent on 30th May :- 
COMMERCIAL GAS. 
MeRSEY Docks AND HARBOUR BOARD. 
NATIONAL LOANS. 
PontypooL, GAs AND WATER. 
SoutH SUBURBAN GAs. 


HOUSE OF LORDS 


Forestry Biv [H.C.}. 
REQUISITIONED LAND AND WATER WoRrKS BILL [H.C.]. 

Read First Time. {31st May. 
TREASON Bit [H.L.}. 


Read Third Time. [31st May. 
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WATER Bitt [H.C.}. 
Read Second Time. 
MARRIAGES PROVISIONAL ORDER BILL [H.C.}. 
MINISTRY OF HEALTH PROVISIONAL ORDER (IRWELL VALLEY 
WATER Boarp) BILt [H.C.}. 
WetsH CHURCH (BURIAL GrounpDs) BiLv [H.C.]. 
Read First Time. 


HOUSE OF COMMONS 
Camps Biv [H.L.}). 
Read Second Time. 
EMERGENCY Powers (DEFENCE) BIL [H.C.]. 
To make provision for the continuance of the Emergency 
Powers (Defence) Act, 1939, for periods of less than one year. 
Read Third Time. [30th May. 
FINANCE BILt [H.C.}. 
Withdrawn. 
FINANCE (No. 2) Birt [H.C.}. 
To grant certain duties, to alter other duties, and to amend 
the law relating to the public revenue and the national debt. 
Read First Time. [29th May. 
GOVERNMENT OF BURMA (TEMPORARY PROVISIONS) BILL [H.C.}. 
Lonpon County CounciL (Money) Bir [H.C.]. 
Read Third Time. (Ist June. 
Law REFORM (CONTRIBUTORY NEGLIGENCE) BIL [H.L.].° 
Read Third Time. [31st May. 
LocaL GOVERNMENT (BOUNDARY CoMMiIssIoNn) BILL [H.C.]. 
Read Second Time. [29th May. 
Nort Devon Water Boarp Bite [H.L.}. . 
Read First Time. 
SouTH SHIELDS CORPORATION BILt [H.L.]. 
Read Second Time. 


QUESTIONS TO MINISTERS 
WaAR-TIME CONTRACTS 

Mr. G. HutcHInson asked the Attorney-General whether, 
in view of the circumstances in which hostilities with Germany 
have ceased, it is the intention of the Government to introduce 
legislation of a character similar to that enacted in 1918, to 
determine the date of the termination of the present war. 

The ATTORNEY-GENERAL: The question whether it is desirable 
to pass legislation for the purpose of aiding the construction of 
war-time contracts is at present under consideration. I hope 
to be in a position to make a statement shortly. [30th May. 


[29th May. 


[29th May. 


[30th May. 


[29th May. 


[31st May. 


[29th May. 


SOLICITORS 

Mr. G. HutcHinson asked the Minister of Labour what 
arrangements are made for the release from the Armed Forces 
of solicitors whose services are urgently required by their firms 
under Class B of the demobilisation plan. 

Mr. BuTLER: It is open to firms requiring the release of a 
solicitor from the Forces as an individual specialist under the 
Class B arrangements to submit an application through The 
Law Society for submission to the Lord Chancellor’s Office, which 
is the sponsoring Department in cases of this nature. 

[31st May. 


RULES AND ORDERS 


S.R. & O., 1945, No. 587. 


EMERGENCY POWERS (DEFENCE) 
FINANCE. 


Tue CapiTAL IssuES EXEMPTION ORDER, 1945, DATED May 30, 
1945, MADE BY THE TREASURY UNDER REGULATIONS 6 AND 9 
OF THE DEFENCE (FINANCE) REGULATIONS, 1939, 

Whereas by paragraph 1 of the Capital Issues Exemptions 
Order, 1941,* as varied by the Capital Issues Exemptions Order, 
1944,¢ the Treasury have granted exemptions from the provisions 
of paragraphs (1) and (2) of Regulation 6 of the Defence (Finance) 
Regulations, 1939: 

And whereas it is expedient that the said paragraph 1 should 
be further varied in manner hereinafter appearing : 

Now, therefore, the Treasury in pursuance of their powers 
under the Defence (Finance) Regulations, 1939, and of all other 
powers enabling them in that behalf hereby make the following 
Order :-— ; 

1.—(1) The amount of the exemption conferred by paragraph 1 
of the Capital Issues Exemptions Order, 1941, as varied as afore- 
said, shall be increased from Ten thousand pounds to Fifty 
thousand pounds. 

(2) In accordance with the provisions of this paragraph, the 
Said paragraph 1, as varied as aforesaid, shall be further varied 
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*S.R. & O. 1941 (No. 648) II, p. 511. t S.R. & O. 1944 (No. 1269) II, p. 495. 
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by substituting, in sub-paragraph (1) thereof, for the words 
‘Ten thousand pounds ”’ the words “ Fifty thousand pounds.”’ 

2. This Order may be cited as the Capital Issues Exemptions 
Order, 1945, and shall come into force on the first day of June, 
1945. 

Dated this thirtieth day of May, 1945. 

Cedric Drewe, 
P. Buchan-Hepburn, 
Two of the Lords Commissioners of His 
Majesty’s Treasury. 
EXPLANATORY NOTE. 

This Order extends the scope of the exemption provisions of 
Paragraph 1 of the Capital Issues Exemptions Order, 1941 
(S.R. & O., 1941, No. 648), as varied by the Capital Issues Exemp- 
tions Order, 1944 (S.R. & O. 1944, No. 1269), by increasing the 
maximum aggregate amount of issues of capital which may be 
made by any person within any period of twelve months from 
£10,000 to £50,000. 


WAR LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 


No. 562. Customs. Import Duties (Exemptions) (No. 2) Order, 
May 22. 

I..P. 613. Defence. Order in Council amending the Defence 
(Enemy Currency) Regulations, 1941. May 28. 

E.P.611. Defence. Order in Council amending the Defence 


(General) Regulations, 1939, and the Defence 
(Evacuated Areas) Regulations, 1940. May 2s. 
Employment. Control of Engagement Order. May 22. 

Explosives, etc. (Specified Areas) Order. May 23. 

Finance. Currency Restrictions (Travellers xemp- 
tion) (Channel Islands) Order. May 23. 

Finance Direction, May 25, given by the Treasury 
under proviso (a) to regs. 3c (2A) of the Defence 
(Finance) Regulations, 1939, relating to residents 
in the Channel Islands. 

Finance. Importation of Notes  (fxemptions) 
(Channel Islands) Order. May 23. 


BP. 579: 
E.P. 599. 
BP.. 592: 


E.P. 594. 


E.P. 593. 


No. 612. Minister of Home _ Security. (Ke-Transfer of 
Functions) Order in Council. May 28. 

E.P. 513. Motor Fuel. Control of Motor Fuel Order. May 18. 

E.P. 585. Residence in Northern Ireland (Restrictions) Order. 
May 17. 

E.P.545. Trading with the Enemy (Enemy Territory 


Cessation) (Channel Islands) Order. May 25. 


COMMAND PAPERS 

Report of Committee on Legal Aid and Legal Advice in 
England and Wales (Chairman: ‘The Kt. Hon. Lord 
Rushcliffe, G.B.E.). . 

Capital Issues Control. Memorandum of Guidance to the 
Capital Issues Committee. 

Workmen’s Compensation (Contributory Negligence). 2nd 
Interim Report of Departmental Committee (Chairman : Sir 
Walter Monckton, K.C.V.O., M.C., K.C.), on Alternative 
Remedies. 

{Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2! 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed Mr. IvAN IWENNETH 
FRASER, Registrar of the Woolwich County Court, to be, in 
addition, Registrar of the Dartford County Court as from the 
Ist June. 

The Lord Chancellor has appointed Mr. ArtHuR Moon, K.C., 
to be Chairman of the General Claims Tribunal in place of the 
late Sir Sidney Rowlatt. 

Sir Davin MAxweELt Fyre, K.C., the Attorney-General, will 
be the United Kingdom representative to join with Justice Robert 
Jackson of the United States, and with the Soviet and French 
representatives when they are appointed, in preparing and 
prosecuting charges of atrocities and war crimes against such 
leaders of the European Axis Powers and other principal agents 
and accessories as the Government of the United Kingdom 
may agree with any of the United Nations to bring to trial 
before an inter-allied military tribunal. 

Sir WALTER Monckton, K.C., the Solicitor-General, is to be 
the United Kingdom delegate on the Reparations Commission 
which will meet in Moscow. 








272 THE 
Notes 

Mr. John E. Aylett, solicitor, of Uxbridge, has been chosen 
as Liberal candidate for the Uxbridge Division of Middlesex. 
He was admitted in 1938. Mr. A. W. Haycock, barrister-at-law, 
of Manchester, is the Labour candidate for the Bucklow Division 
of Cheshire. He was called by Gray’s Inn in 1939. Capt. Lewis 
Gassman, R.A.O.C., solicitor, of Barnes, has been adopted 
Labour candidate for Hastings. He was admitted in 1933. 
Mr. Craig Parry Hughes, former assistant solicitor to the Blackpool 
Corporation, is the Conservative candidate for Merioneth. He 
was admitted in 1944. 





WEEKLY NOTES OF CASES 
We are glad to welcome back our contributor, Mr. R.C.Calburn, 
who from 1935 until his entry into War Service in 1942 reported 
for this journal cases decided in the House of Lords, the Privy 
Council and the -King’s Bench Division, also appeals from the 
King’s Bench Division. He will be covering the same courts 
henceforward. 


THE LAW SOCIETY 

The Annual General Meeting of the members of The Law 
Society will be held in the Hall of the Society on Friday, 6th July, 
1945, at 2 p.m. The following are the names of the members 

of the Council retiring by rotation :— 
Messrs. Barrow, Coleman, Davies, Foster, Medley, Morgan, 
Pickford, Sir Harry Pritchard, Mr. Smart and Mr. W. J. Taylor. 
So far as is known, with the exception of Sir Harry Pritchard, 





they will be nominated for re-election. There are three other 
vacancies, caused by the deaths of Sir Philip Martineau, 
Sir Ernest Bird and Mr. A. G. T. Brown. 

THE LAW ASSOCIATION 


The usual monthly meeting of the directors of the Law Associa- 
tion was held on the 28th May, Mr. C. A. Dawson in the chair. 
The other directors present were Mr. Guy H. Cholmeley, 
Mr. Arthur E. Clarke, Mr. Ernest Goddard, Mr. G. D. Hugh 
Jones, Mr. Frank S. Pritchard, Mr. John Venning and Mr. William 


Winterbotham, and the Secretary, Mr. Andrew H. Morton. 
The final arrangements were made for the holding of the Annual 


General Court on the 7th June, 1945, Lord Blauesburgh, the 


President, having notified his willingness to be present and 
preside. The sum of £975 was voted in relief of deserving 


applicants, and other general business was transacted. 
PROFE SSION AL MISCONDUCT 

The Disciplinary Committee on Friday, Ist June, found that 
Robert Roscoe Ambrose Stapleton Dunston, of Kingston, Yeovil, 
Somerset, had been guilty of professional misconduct in that he 
failed to keep proper books of account and improperly utilised 
money held or received on behalf of clients, and the committec 
ordered his name to be struck off the roll of solicitors. 

The committee made a similar order against Hugh Galbraith, 
formerly of Warwick Court, Gray’s Inn, London, who was con- 
victed at the Central Criminal Court in January, 1945, of having 
fraudulently converted to his own use and benefit the proceeds 
of a banker’s draft and the proceeds of a cheque received by him 
for or on account of a client, and was sentenced to cighteen 
months’ imprisonment. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1945 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 


Date. EMERGENCY APPEAL Mr. Justice 
Rora. Cowrt I. UtTHwatt. 
Mon., June 11 Mr. Jones Mr. Blaker Mr. Andrews 
iues., . 12 Reader Andrews Jones 
Wed., , 13 Hay Jones Reader 
anurs., ., 14 Farr Reader Hay 
Fri., vas Blaker Hay Farr 
Sat., » ab Andrews Farr Blaker 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
Date. COHEN. VAISEY. EVERSHED. ROMER. 
Witness. Non-Witness. Non-Witness. Witness. 
Mon., June 11 Mr. Hay Mr. Farr Mr. Reader Mr. Jones 
Tues., 12 Farr Blaker Hay Reader 
Wed., 13 Blaker Andrews Farr Hay 
Thurs., ,, 14 Andrews Jones Blaker Farr 
Fri., 15 Jones Reader Andrews Blaker 
Sat., 3 ab Reader Hay Jones Andrews 


SOLICITORS’ 
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JOURNAL 


STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 




















ide Approxi- 
piv. | ‘rice mW “nate Viel 
= | Jio8s | Vuela redemption 
| 
British Government Securities Zs. d./£ s. d. 
Consols 4% 1957 or after .. -. FA} 111 | 312 1/218 0 
Consols 24%, ae . JAJO! 83xd| 3 0 3 _ 
War Loan 3% "1955- 59 si e AO} 1024 |218 6|214 2 
War Loan 34% 1952 or after = JD) 1033 | 3 7 6/218 8 
Funding 4% Loan 1960-90 .. MN| 1134|}310 6;217 6 
Funding 3% Loan 1959-69 a AO; 100?! 219 6/}218 7 
Funding 2?% Loan 1952-57 JD) 1913 | 214 3/1211 0 
Funding 24% Loan 1956-61 AO} 984|210 9|212 4 
Victory 4% Loan Av. life18 years... MS| 1134;310 6/3 0 4 
Conversion 34% Loan 1961 or after AO} 106 |3 6 0/3 O 4 
National Defence Loan 3% 1954-58 JJ) 103 | 218 3,212 0 
National War Bonds 24% 1952-54 .. MS} 1003 |2 9 6/2 7 4 
Savings Bonds 3% 1955-65 Se FA} 101} | 219 3|}217 2 
Savings Bonds 3% 1960-70 ie MS} 1003 | 219 8|219 2 
Local Loans 3% Stock .» JAJO} 953xd} 3. 2 10 - 
Bank Stock ia ie AO} 3854 |3 2 3 —_ 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after JJ) 97xd) 3 1 10 — 
Guaranteed 23% Stock (Irish Land 
Act 1903) .. et JJ| 93xd) 219 2| — 
Redemption 3% 1986-96 .. AO} 100 |3 0 0/3 0 0 
Sudan 44% 1939 -73 Av. life 16 years FA) 116 317 7|3 4 
Sudan 4% 1974 Red. in part after 
1950 MN} 111 | 312 1/116 6 
Tanganyika 4% Guaranteed 1951-71 FA} 1063 | 3 15 1|214 1 
Lon. Elec. T.F. Corp. 24% 1950-55 FA! 98$|210 9| 213 2 
Colonial Securities 
*Australia (Commonw’h) 4% 1955-70 JJ) 106xd) 3 15 6;3 5 9 
Australia (Commonw’h) 33% 1964-74 JJ) 100xd) 3 5 O0;3 5 O 
Australia (Commonw’h) 3% 1955-58 AO) 99 13 0 7/3 111 
tNigeria 4% 1963... is i. AO} 114 310 2;219 8 
*Queensland 34°, 1950-70 .. ci JJ| 10lxd) 3 9 4/3 5 0 
Southern Rhodesia 34% 1961-66 JJ} 105 36813 itt 
Trinidad 3% 1965-70 a. a AO} 100 3 0 0!13 0 0 
Corporation Stocks 
*Birmingham 3% 1947 or after... JJ) 954xd) 3. 2 10 | saa 
*Croydon 3% 1940-60 a .. AO101 {219 5! — 
*Leeds 33% 1958-62 103 3 3 Ligs @ 
*Liverpool 3% 1954-64 : MN} 100 30 013 OF 
Liverpool 34% Ked’mable by agree- 
ment with holders or by purchase J AJO/104$xd} 3 7 0 _ 
London County 3°%% Con. Stock after 
1920 at option of Corporation ..MSJD| 954 |3 2 10 _— 
*London County 3$% 1954-59... FA} 107 3S Siz2ue 
Manchester 3% 1941 or after ‘ FA| 96 |3 2 6 — 
*Manchester 3% 1958-63 .. _ AO) 101 219 51218 2 
Met. Water Board 3% “A” 1963- 
2003... a ia = aa AO, 974|3 1 6|3 1 6 
Do. do. ae “ B”’ 1934-2003 Ms; 99 3 07/3 Ol 
Do. do. ‘E ” 1953-73 as JJ| 99/3 0 4/3 0 6 
saiddtionen € c. 3% 1961-66 . MS} 101 219 5}218 5 
*Newcastle 3% Consolidated 1957 . MS! 101 219 5/218 0 
Nottingham 3% Irredeemable MN; 95 |3 3 2 _— 
Sheffield Corporation 34% 1968 JJ 1074; 3 5 1|)3 010 
Railway Debenture and | 
Preference Stocks 
Gt. Western Rly. 4% Debenture JJ 1164|3 8 8 _ 
Gt. Western Rly. 44% Debenture .. JJ 1234 | 3 12 10 _— 
Gt. Western Rly. 5% Debenture PH 1364 | 3 13 3 _— 
Gt. Western Rly. 5% Rent Charge.. FA) 1344| 314 4] — 
Gt. Western Rly. 5% Cons. G’rteed. MA 1314|3 16 1 — 
Gt. Western Rly. 5°, Preference MA 1184 |4 4 5 _ 





| 
* Not available to Trustees over par. 
+ Not available to Trustees over 115. 
t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date: in the case of other Stocks, as at the latest date. 
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